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WELCOME! USE OUR OFFICES—OUR SERVICES! 





A.B. A. Regional Meeting 





All of Kentucky’s lawyers, members and non-members of The 
American Bar Association, are invited to attend the A.B.A. Regional Meet- 
ing on June 8th to June 11th at Cincinnati, Ohio. 


Since the counties of Boone, Campbell and Kenton are within a few 
minutes distance of Cincinnati, many lawyers from other parts of the 
Commonwealth might desire to have a base of operations in Northern 
Kentucky. 


The lawyers of the Tri-County area will open their offices to visiting 
lawyers. This will provide the visitors with a place to have phone calls 
referred, secure stenographic or secretarial service, leave luggage, and 
keep appointments. Lawyers should feel free to call any lawyer or corre- 
spondent in the three counties. 


If none are known personally, this is an opportunity to make a 
connection. A call to any of the undersigned will put the visitor in touch 
with some lawyer who will endeavor to make the stay at the Convention 
and in Northern Kentucky more enjoyable. 


HARRY K. AURANDT, President LAWRENCE V. DRAHMANN, President 
Kenton County Bar Association Campbell County Bar Association 

129 East Third Street 10 West Fourth Street 

Covington, Kentucky Newport, Kentucky 


JOHN L. VEST, President 
Boone County Bar Association 
Walton, Kentucky 


WILLIAM P. McEVOY, Vice-President 
Boone County Bar Association 
Florence, Kentucky 


LORIMER W. SCOTT 
Commissioner, K. S. B. A. 
Lawyers Building 
Newport, Kentucky 


MARION W. MOORE 
Commissioner, K. S. B. A. 
Lawyers Building 
Covington, Kentucky 


JOHN A. KOHRMAN 


Editor, K. S. B. A. Journal H. H. HARNED 
710 Coppin Building Secretary, K. S. B. A. 
Covington, Kentucky Frankfort, Kentucky 
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Kentucky’s Attorney General 
Attacks Criminal Procedure 


Jo. M. Ferguson, Assistant Attorney 
General of the Commonwealth, re- 
cently called the Governor’s attention 
to a situation that has of recent years 
occasioned considerable delay in 
carrying out the final mandate of the 
Commonwealth's Criminal Courts. 

Whether the situation calls for a 
remedy or not, and whether or not 
any real remedy is possible in view 
of present constitutional and _ statu- 
tory provisions, are all points being 
discussed by Kentucky lawyers in- 
terested in criminal procedure. 

According to an A.P. dispatch from 
Frankfort, General Ferguson feels 


that the procedure of halting the 
execution of a State Court sentence 





by filing an appeal to a lower fed- 
eral court is a bad one. 

The attack on the practice was in- 
cluded in a letter written recently 
by Assistant Attorney General Jo. 
M. Ferguson to Governor Lawrence 
Wetherby. The letter notified Weth- 
erby that it was necessary for him to 
set new execution date for a Louis- 
ville father and son. 

The pair, Roy Tarrence, 46, and 
his son, Leonard, 23, were given 
death sentences after their conviction 
in April, 1952, at Louisville of the 
bludgeon slaying of Francis McCor- 
mack, an attorney. 

They lost out February 1 in an ap- 
peal to U.S. Sixth Circuit Court of 


(Continued on page 97) 
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Judge Hogg Replaces Judge Combs 


Early in February a change came to Kentucky’s Court of Appeals when 
the Honorable Bert T. Combs, Prestonsburg, resigned from the court to be- 
come a candidate for a non-judicial office. 

Judge Combs’ decision to resign was in conformity with the thought of 
the American Bar Association, as expressed in Canon 28 and Canon 30, that 
it is desirable that the power and prestige of a judicial position should jot 
be subject to possible misunderstanding in a non-judicial political contest. 





To succeed ex-Judge Combs, 
Lieutenant-Governor Emerson Beau- 
champ appointed Astor Hogg, from 
Harlan County. Justice Hogg, 53 
years of age, is a University of Ken- 
tucky graduate and has practiced 
some thirty years in the Common- 
wealth. At the time of his appoint- 
ment, he was a Circuit Judge from 
Harlan County. He and his successor 
to the Harlan Circuit Court, Edward 
G. Hill, were sworn in simultaneously 
by Brady Stewart, C.J. at Frankfort. 





Hon. Astor Hogg 





CIVIL LAW — Conscience! 


When human laws are just, they bind men in conscience. A human 
law is just if it fulfills the following conditions: 


a) It is directed to the common good; 
b) It does not exceed the power of the law-maker; and, 


c) The burdens that it imposes on the citizens are distribute: 
with proportionate equality. 


rr ee Thomas Aquina: 
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ABA Starts Largest 


The administration of criminal law 
in the United States is the subject of 
a new ABA research program an- 
nounced by President Loyd Wright. 
Maj. Gen. William J. Donovan (ret.), 
will direct the survey and Chief Jus- 
tice Earl Warren is special consultant. 
The staff work will be centered at the 
American Bar Center in Chicago. 

A grant of $200,000 from the Ford 
Foundation makes possible the begin- 
ning of the project, which has been in 
the planning stage for more than a 
year. President Wright said that the 
American Bar “is proud to be the in- 
strument for carrying out this im- 
portant study.” 

General Donovan, former director 
of the OSS and former ambassador to 


Criminal Law Study 


Thailand, described the program as 
perhaps the largest ever undertaken 
by the legal profession, and the first 
definitive study of criminal law ad- 
ministration ever made on a national 
scale. 


The project will not be concerned 
with the causes of crime but with 
criminal law procedures. Research 
will cover studies of the police func- 
tion, the criminal courts, prosecution 
and defense of criminal actions, and 
probation, sentence, and parole. Facts 
developed in the study will be made 
available to legal, legislative and 
crime prevention group, as well as the 
general public. 





Oldham County Organizes First Local Bar 


Oldham County attorneys met De- 
cember 28, 1954, and organized the 
first Oldham County Bar Association. 
The objects and purposes of the or- 
ganization as set forth in the consti- 
tution are to promote the efficient 
administration of justice and the con- 
stant improvement of the law; to ele- 
vate the standards of integrity, honor, 
and courtesy in the legal profession; 
to cultivate a spirit of brotherhood 
and good fellowship among its mem- 
bers; to exert and influence for good 
on the life of the community; and to 
establish closer relationship and co- 
operation with the Kentucky State Bar 


Association, and through it, with the 
American Bar Association. The Asso- 
ciation shall not discuss or take action 
upon questions of politics or religion. 


The charter members of the Asso- 
ciation are J. Ballard Clark, D. E. 
Wooldridge, H. Elliott Netherton, 
James A. Hall, Thomas F. Manby, 
George F. Williamson, Harold E. 
Black, and Bruce Hamilton. 


J. Ballard Clark was elected Presi- 
dent, D. E. Wooldridge, Vice-Presi- 
dent, and George F. Williamson, Sec- 
retary-Treasurer, and are to serve for 
a period of one year. 
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Retirement Benefits 
Legislation Reintroduced 


In the 83rd Congress the efforts of 
the organized bar were marshalled in 
support of the Jenkins-Keogh bills, 
which would give to self-employed 
lawyers the same tax advantages in 
accumulating a reserve for their re- 
tirement as are presently available to 
corporate employees. This legislation 
has been introduced in the 84th Con- 
gress by the same sponsors, Congress- 
men Jenkins (R), Ohio, and Keogh (D), 
of New York, as H.R. 9 and 10. 


George Roberts, of the American 
Bar Association’s Special Committee 
on Retirement Benefits, has called at- 
tention to the importance of contact 
with every member of Congress on 
the subject of this legislation. Par- 
ticularly important to the future 
course of these bills will be the Ways 
and Means Committee, of which Con- 
gressman Gregory of Kentucky is a 
member. 


Uniform Discipline Sought 


Many lawyers, particularly those 
interested in enforcement of the 
Rules of Legal and Judicial Ethics 
are awaiting the outcome of discus- 
sions before the A.B.A. House of 
Delegates of a proposed model, 
“Rules of Court for Disciplinary Pro- 
ceedings.” 


The vague and various methods 
employed by local associations and 
courts across the land to discipline 
its members makes for misunder- 
standing hard to explain and recon- 
cile. 


The disciplinary code represents a 
major effort by the American Bar As- 
sociation to bring about more uni- 
form and effective enforcement of 
the standards of conduct prescribed 
by the Canons of Professional and 
Judicial Ethics. If the House of 
Delegates approves the Code it will 
be disseminated to judges of the 
courts of last resort in all of the states, 
to state and local bar associations, 
and to grievance committees with the 
recommendation that it be considered 
for adoption in the various states. 








HELP FOR LOCAL COUNTY BAR GROUPS 


During the past two months the Secretary of the Kentucky State 
Bar Association has been assisting in organizing our local county bar 
associations. At the present time only 27 local associations are organ- 
ized out of our 120 counties. If any county desiring to organize will 
write the Secretary, a model constitution and by-laws will be furn- 
ished and any other assistance will be given. An effort is being made 
to get all county officers elected during the month of September 
each year in order that they may be properly recognized when th« 
annual Roster is printed in the December issue of the JouRNAL. 
Tentative plans are made for a breakfast meeting of local bar associa 
tions presidents at the Convention March 31. 
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ABA President To Address Convention 


This year’s KSBA Convention will 
again be addressed by the President 
of the American Bar Association, Mr. 
Loyd Wright. 


Mr. Wright of Los Angeles, presi- 
dent of the American Bar Associa- 
tion, is the chief executive officer of 
the largest and most influential na- 
tional organization of the legal pro- 
fession. He took office on August 
90, 1954, and holds the distinction 





Loyd Wright 


of being the first ABA president to 
have his official headquarters in the 
new American Bar Center in Chicago. 


Long active in bar association af- 
fairs in his home city and state as 
well as in the work of the American 
Bar Association, Mr. Wright brought 
to his national office a broad experi- 
ence in organized bar activities and 
a valuable background of practical 
experience as a practicing attorney. 
The nature of his bar association work 
has given him a close familiarity with 


the public service responsibilities of 
the profession. 


A practicing attorney in California 
since 1915, Mr. Wright is a former 
president of the State Bar of Cali- 
fornia (1940-41) and former presi- 
dent of the Los Angeles Bar Associa- 
tion 1937-38). He has been active 
for many years in the American Bar 
Association and is a former member 
of its Board of Governors. He was 
a member of the House of Delegates, 
ABA policy-making body, from 1940 
to 1953. 


His numerous other bar activities 
have included service as a director of 
the American Judicature Society, di- 
rector of the National Legal Aid As- 
sociation, and as a member of the 
board of directors of the American 
Bar Association Endowment. 


A graduate of the University of 
Southern California Law School in 
1915, he lectured on corporate prac- 
tice at that school from 1921 to 1926. 
He has always maintained his own 
law office, engaging in a general civil 
practice including representation of a 
number of corporations and _busi- 
nesses. He is a director of several 
corporations, including: Trans-World 
Airlines; Roscoe Moss Co.; United 
States Spring and Bumper Co.; South- 
ern Pipe and Casing Co., and Reserve 
Oil and Gas Co. 


His present law firm is Wright, 
Wright, Green, and Wright. 


During the first World War he was 
a lieutenant of infantry and served 
overseas. 


It was during Mr. Wright’s term as 
president that the Los Angeles Bar 
Association became the first local bar 
association in the nation to establish 


(Continued on page 105) 
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Educator Added To Convention Program 


One of this years Convention 
speakers will be Dr. Kenneth McFar- 
land of Kansas. A lecturer of promi- 
nence, he was a recent visitor at the 
Transylvania College 175th Anni- 
versary Dinner in February in Louis- 
ville. 

Dr. McFarland, who has spoken 
several times in Louisville, is educa- 
tional consultant and lecturer for 
General Motors Corporation and edu- 
cation director for American Truck- 
ing Associations. He was formerly 
guest lecturer for Reader's Digest. 

A native of Kansas, Dr. McFarland 
was a highly successful school ad- 
ministrator for 24 years. He is for- 
mer superintendent of schools at To- Dr. Kenneth McFarland 
peka, where he now lives. 








Twenty Centuries Ago — 


Martial, the epigrammatist, arose in a Roman court 
and addressed his attorney as follows: 

“My suit has nothing to do with assault 

or battery or poisoning, 

but is about three goats, which, I complain, 

have been stolen by my neighbor. 


This the judge desires to have proved to him. 


“But you, with swelling words and extravagant gestures, 
dilate on the Battle of Cannae, the Mithridatic War, 
and the perjuries of the Carthaginians. 

It is time, my lawyer, 


to say something about my three goats.” 












(Marcus Valerius Martialis, circa 80 A. ‘D.) 


12:¢ 














PROGRAM 


KENTUCKY STATE BAR ASSOCIATION 


9:00 


10:00 


10:30 


12:00 





ANNUAL CONVENTION 


Kentucky Hotel, Louisville, Kentucky 
March 30 and 31, 1955 


WEDNESDAY—MARCH 30, 1955 


REGISTRATION FOR ENTERTAINMENT AND ALL PROGRAMS—Lobby 
(Ladies should register for special entertainment which has been arranged 
for them) 


OPENING ASSEMBLY—Mirror Room 
T. C. Carrot, Shepherdsville, Presiding 
INVOCATION 
Ricut ReverEND C, GRESHAM MARMION, Bishop of the Episcopal Diocese 
of Kentucky 
ADDRESS OF WELCOME 
ANDREW Broappus, Mayor, City of Louisville 
ADDRESS OF WELCOME 
RAYMOND STEPHENSON, President, Louisville Bar Association 
RESPONSE AND REPORT 
O.pHAM CLarKE, President, Kentucky State Bar Association 


GENERAL SESSION—Mirror Room 

SUBJECT 
“How to Make Your Law Practice Pay” 

MODERATOR 
LurHer M. Banc, Chairman Special Committee on Fees and Law Office 
Management of the Minnesota Bar Association 

CHAIRMAN 
Morton J. Hoisrook, Jr., Owensboro 

MEMBERS 
Charles S. Adams, Covington; Glenn W. Denham, Middlesboro; Francis T. 
Goheen, Paducah; G. Duncan Milliken, Jr., Bowling Green; Sam J. Stallings, 
Louisville 


GENERAL ASSEMBLY LUNCHEON FOR ALL MEMBERS AND LADIES— 
Flag Room 
PRESIDING 
DonaLp P. Mooney, Lexington, President of Younger Lawyers Conference 
ADDRESS 
StaNLey B. Bausacu, Urbana, Illinois, Chairman Junior Bar Conference, 
American Bar Association 
SUBJECT 
“The Place of the Young Lawyer in Organized Bar Activity” 


PANEL ON TRIAL TACTICS—Mirror Room 
MODERATOR 
Lon Hocker, St. Louis 


CHAIRMAN 
Rosert P. Hosson, Louisville 





2:30 


3:30 


3:30 


6:00 


7:15 


10:00 


8:00 


8:30 
9:30 


10:00 
10:30 
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MEMBERS 
Ben B. Fowler, Frankfort; Porter M. Gray, Ashland; J. L. Richardson, Jr, 
Louisville; Thomas $. Waller, Paducah; John J. Winn, Mt. Sterling 


FOR THE LADIES 


Behind-the-scenes tour of Stewart’s—Seventh Floor 


APPELLATE PRACTICE—SUGGESTIONS FROM THE BENCH—Mirror Room 
MODERATOR 

SHACKELFORD MILLER, Judge U.S. Court of Appeals, Sixth Circuit 

Potrer Stewart, Judge U.S. Court of Appeals, Sixth Circuit 

Brapy Stewart, Chief Justice Court of Appeals of Kentucky 


FOR THE LADIES 
Candlelight tea and style show—Stewart’s Orchid Room 


RECEPTION FOR ALL MEMBERS AND LADIES. REFRESHMENTS— 
Mezzanine 


ANNUAL BANQUET FOR ALL MEMBERS AND LADIES—Flag Room 

Presentation of Kentucky State Bar Association Trophies for Best Paper on 
Legal Ethics from University of Kentucky and University of Louisville by 
Oldham Clarke, President 

Presentation of Kentucky State Bar Association Outstanding Service Awards to a 
Kentucky Circuit Judge and Attorney by Brady Stewart, Chief Justice, 
Court of Appeals of Kentucky 

ADDRESS 
Hon. Loyp Wricut, Los Angeles, President American Bar Association 
Introduction by BLAkEyY HELM, Louisville, Member Board of Governors A.B.A. 


ANNUAL BALL (Informal)—MUSIC BY JOHNNY BURKARTH’S ORCHESTRA 
Flag Room, Kentucky Hotel 


THURSDAY—MARCH 31, 1955 


BREAKFAST FOR PAST PRESIDENTS AND PRESIDENTS OF ALL LOCAL 
BAR ASSOCIATIONS—Parlor A 


REGISTRATION—Lobby 


A CENTURY AND A HALF OF JUDICIAL EXPERIENCE—Mirror Room 
PRESIDING 

Amos H. Esuien, Secretary Judicial Council 

KeNprRIcK ALCORN, 22 years Judge of the 13th Judicial Circuit 

Maruw L. BLackwe.i, 28 years Judge of the 5th Judicial Circuit 

Ropney G. Bryson, 28 years Judge of the 16th Judicial Circuit 

B. H. Farnstey, 22 years Judge of the 30th Judicial Circuit 

Watr Pricuarp, 22 years Judge of the 32nd Judicial Circuit 

Ina D. Smiru, 28 years Judge of the 3rd Judicial Circuit 


COFFEE FOR THE LADIES—Parlor D 
FORUM ON THE UNAUTHORIZED PRACTICE OF LAW—Mirror Room 


MODERATOR 

WarrEN H. Resu, Editor, “Unauthorized Practice News” 
CHAIRMAN 

Rosert L. S toss, Louisville 
MEMBERS 


Nolan Carter, Lexington; James Hall, La Grange; Alva A. Hollon, Hazard; 
David Reed, Paducah; Alan N. Schneider, Louisville; James U. Smith, Louis- 
ville; Robert Spragens, Lebanon; Donald Wood, Maysville 








8:31 
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12:00 GENERAL ASSEMBLY LUNCHEON FOR ALL MEMBERS AND LADIES— 
Flag Room 
ADDRESS 
Dr. KenNetH McFar.anp, Topeka, Kansas, Noted Educator and Lecturer 
2:00 SHORT BUSINESS MEETING—Mirror Room 
. PRESIDING 
OLDHAM CLARKE 
INDUCTION OF NEW OFFICERS 
SeLpEN Y. Trimsie IV, Hopkinsville, President 
Lormer W. Scott, Newport, Vice-President 
Vicror A. BrapLey, Sr., Georgetown, President-elect 
ANNOUNCEMENTS 
Dean E vis J. Sraur, Jr., University of Kentucky 
Dean A. B. Russett, University of Louisville 
PRESIDING AS PRESIDENT YOUNGER LAWYERS CONFERENCE 
DonaLp P. MoLoney, Lexington 
INDUCTION OF NEW OFFICERS 
. Tuomas C. Carro.y, Louisville, President 
y ELECTION OF CONFERENCE OFFICERS FOR NEXT YEAR 
a 2:30 FORUM ON PUBLIC RELATIONS—Mirror Room 
* MODERATOR 
Don HynpMan, Chicago, Director of Public Relations of A.B.A. 
CHAIRMAN 
‘ DonaLv Q. Tay tor, Louisville 
; MEMBERS 
A Ray Shelton, WHAS-TV; James Caldwell, WAVE; Victor A. Bradley, Ir., 
Georgetown; D. Bernard Coughlin, Maysville; W. Pelham McMurry, Paducah; 
John S. Palmore, Henderson; Roger Vincent, Louisville; ‘Theodore Wurmser, 
Louisville 
3:30 FORUM ON CRIMINAL LAW—Mirror Room 
L SUBJECT 
} “Misconceptions About the Self-Incrimination Privilege” 
MODERATOR 
Frep E. InsaAu, Chicago, Professor of Criminal Law, Northwestern University 
CHAIRMAN ; 
Paut H. MANSFIELD, Lexington, President, Commonwealth Attorneys’ Associ- 
ation 
MEMBERS 
Joseph J. Grace, Paducah; Richard L. Garnett, Glasgow; A. Scott Hamilton, 
Louisville; Fritz Kreuger, Somerset 
6:30 LAW SCHOOL ALUMNI BANQUETS 
University of Kentucky Alumni Association—Mirror Room 
University of Louisville Alumni Association—Terrace Room 
All other Alumni Associations—Parlors B, C and D 
8:30 LOUISVILLE BAR ASSOCIATION GRIDIRON PROGRAM FOR ALL MEM- 
BERS AND LADIES—Flag Room 
, RayMonp C. STEPHENSON, President, Louisville Bar Association 
: Wan. Loraine Mix, Chairman, Executive Committee, L.B.A. 
Epuraim K. Lawrence, Chairman Entertainment Committee 
Frep J. Karem, Director, Gridiron Program 





ADJOURNMENT 





10:00 A.M. 


10:25 A.M. 


10:30 A.M. 


11:00 A.M. 


12:00 


1:00 P.M. 


2:30 P.M. 


7:00 P.M. 





PROGRAM 


JUDICIAL CONFERENCE OF KENTUCKY 


Kentucky Hotel, Louisville 


Tuesday, March 29, 1955 


REGISTRATION 


(Conference meetings for judges only) 


CALL TO ORDER—Chief Justice Brady M. Stewart, Chairman 


“THE FAMILY CLINIC”—Judge Chester D. Adams 


“PROBATION”—Judge Frank Jones 
Judge William Gentry 


QUESYIONS AND DISCUSSION 


LUNCHEON 


“PRE-TRIAL CONFERENCE and SUMMARY JUDGMENT” 


PANEL DISCUSSION 
Judge H. Church Ford, U.S. District Court, Moderator 


MEMBERS OF PANEL 
Judge Jean Auxier 
Judge Stephen Jones 
Judge Sid Neal 
Judge Coleman Wright 


DINNER 


ADDRESS—Chief Justice Carl V. Weygandt, Supreme Court of Ohio 
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Eblen To Speak 


Amos H. Eblen, secretary of the 
Kentucky Judicial Council, will lead 
both Council and Judicial Conference 
discussions during the coming ses- 
sions of the two bodies which will be 
held in conjunction with the annual 
meeting of the State Bar Association. 

Since his appointment many im- 
provements have been made in the 
administration of justice that can be 
directly attributed to his guidance. 
While all credit can never be 
awarded to any one individual where 
co-operation between legislative and 
executive as well as judicial depart- 
ments are found, the thread of the 
original idea usually can be traced to 
the quiet, capable, and unassuming 
former professor of law at the Uni- 
versity of Kentucky. 

Seldom is any judicial body so 
fortunate in obtaining the services of 
one so qualified and devoted as Dr. 
Eblen. Graduated from: the Univer- 
sity of Missouri with degrees of A.B. 
and LL.B., and Harvard with S.J.D., 
together with teaching law and his 
active practice particularly qualify 
him for the important position he 
holds. 

During the past several years as 
spokesman for the Council he has 
obtained valuable data on the opera- 
tion of the state’s judicial system so 
that, for the first time in history, our 
courts will be able to know the con- 
dition of their respective dockets and 
do something about it. 

While the Secretary and the Coun- 
cil have studiously avoided advocat- 
ing or espousing causes of a contro- 
versial nature he has traveled ex- 
tensively over the State informing 
the bench and bar in matters of in- 
terest to all, and his wide acquaint- 
ance and many devoted former stu- 
dents throughout the Commonwealth 
make him a welcome guest on any 
program. 

During his tenure with the Coun- 








Amos H. Eblen 


cil the courts have changed their 
methods of procedure under the new 
rules, many of the nation’s outstand- 
ing legal personalities have been 
brought to Kentucky, salary adjust- 
ments have been made for the Court 
of Appeals, the use of law secretaries 
has been inaugurated, and the Ju- 
dicial Retirement Act passed. 





Socialists oppose patent laws, and 
seek on every Occasion to make them 
ineffective. This is part of their gen- 
eral policy that no man has any prop- 
erty of which he may not be de- 
spoiled in the name of the public. 
Every socialist is a thief at heart. 
Use of the anti-trust laws, designed to 
curb unlawful monopoly, to impair 
the lawful monopoly of patents may 
advance socialism but it doesn’t ad- 
vance the prosperity and well-being 
of the country.—The Chicago Tribune 
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THE LEGAL SECRETARY 


At times lawyers are apt to forget 
the part the legal secretary plays in 
the profession. The nurse, the private 
secretary, and even “Rosie the Riv- 
eter” have been eulogized and glam- 
ourized, but rarely a word of recog- 
nition goes to the most important 
cog in the success and order of any 
law office—the legal secretary. 


Her work is not merely a “nine-to- 
five” stenographic job. Rather she 
must always carry with her the re- 
serve, the dignity, and the prestige 
of the legal profession, with which 
she is so closely associated. 


Her responsibilities to employer, 
clients, and others in the profession 
are both demanding and complex. 
Not only must her technical efficiency 
be at a peak, but she must be compe- 
tent and tactful. The reasoning be- 
hind the high standards for the legal 
secretary have been well stated by 
Besse May Miller in her book, The 
Legal Secretary's Complete Hand- 
book, (Prentice-Hall) : 


The lawyer likes to look upon his 
secretary as a partner. He and she are 
a team, each pulling a share of the 
heavy load. To be worthy of the part- 
nership, the secretary must strive to 
gain knowledge of the lawyer's work, 
must take an interest in and think about 
it, so that she will be able to do a little 
more than what is expected of her. She 
must be loyal and discreet, and be gov- 
erned by high standards in all of her 
actions. In addition . . . she must have 


initiative, administrative ability, judg- 
ment, and a deep sense of responsibility. 











It has been suggested that the 
JourNAL recognize the marked con- 
tributions of the legal secretary to 
her office and to the profession; the 
suggestion is a good one and the 
JournaL unhesitatingly pays tribute 
to those hundreds of ladies from the 
Ohio River to the Tennessee border 
who have, and do now, play such an 
important role in the practice of law 
in Kentucky. 





SOCIAL SECURITY 


The decision of the Board of Bar 
Commissioners to canvass Kentucky’s 
lawyers on the advisability of includ- 
ing lawyers in the Social Security 
program, is merely a reflection of the 
most active subject of discussion in 
legal circles for years. 

From a social viewpoint, young 
lawyers with families would appear 
to benefit from the insurance angle 
with its benefits to dependents; from 
an investment viewpoint there ap- 
pears to be a question whether or 
not any one, young or old, would 
benefit financially to any great ex- 
tent! 


From a democratic viewpoint, 
Social Security is a link in the cradle- 
to-the-grave chain of socialistic en- 
circlement, that knows no retreat. We 
feel that most lawyers opposed Social 
Security at the start, and are op- 
posed to it now, but recognize that it 
has reached such proportions that 
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the only practical course of conduct 
is just to accept the situation as it 
now exists! From our scattered 
sampling of opinions of lawyers on 
Social Security we feel that many are 
adopting the attitude that “if you 
can't beat ’em, then join them!” 
The results of the poll will guide 





the Board of Bar Commissioners in 
their report to the A.B.A.; and the 
attitude of the A.B.A. on the inclusion 
of lawyers in the Social Security pro- 
gram will have its effect on Congress 
and subsequently on you—be sure to 
mail in your ballot to Secretary 


Harned! 





FEDERAL AID FOR EDUCATION 


Much has been said pro and con 
on the subject of Federal aid for 
school construction. 


The “pro” side in brief is that: a) 
Nothing is too good for all of the 
nation’s children; and b) A generally 
well-educated people is the best guar- 
antee of continuing equality and de- 
mocracy in government. 


The “con” side, however, holds that 
federal aid to schools: a) Violates the 
spirit of states’ rights; b) Vests too 
much coercive and _ discretionary 
power in a far-removed central gov- 
ernment; c) Removes the incentive 
for local self-improvement; and d) 
Puts an added charge to the Federal 
Budget and an added burden on the 
federal taxpayer. 


The thoughtful citizen will find 
many other arguments on the ques- 
tion that merit consideration. How- 
ever, he will also find that one in- 
tangible phase of the problem rarely 
receives attention. That is that as a 
fine house does not necessarily mean 
a pleasant home; so, fine buildings 
and a well-paid faculty do not al- 
ways mean a good school. 


Early this year Tim Branham, aged 
18, and Superintendent C. H. Farley 
of the Pike County (Ky.) Schools 
appeared before the U. S. Senate 
Labor Committee in Washington, 
which is considering bills for federal 
aid for school construction. Accord- 


ing to press dispatches the testimony 
of Tim Branham in favor of federal 
aid was so impressive that Senators 
marvelled at his poise, and Senator 
Lister Hill of Alabama publicly 
praised his appearance, and Senator 
W. A. Purtell of Connecticut ex- 
claimed that “. . . he is a credit to 
his school.” 


And apparently he is! 


The point to be made is that he 
is now a product of a “sub-standard” 
school, yet naturally and instinctively 
he made an appearance and argu- 
ment that a Harvard graduate might 
copy! 


It is appreciated that all his class- 
mates may not have the same poise 
and ability, and there is no denying 
that even a skilled craftsman can- 
not do first-class work without at 
least adequate tools; but the point 
also to be remembered is that it takes 
more than buildings and academic 
degrees to make a school; and that 
they alone can never give anyone an 
education! 


The thirst for knowledge by a real 
student, and the desire to teach by 
a real teacher are insatiable. They 
will both accomplish their ends un- 
der any circumstances, no matter how 
unfavorable! 


But what about the ordinary stu- 
dent? The hearings at Washington 
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continue with the hope of determin- 
ing whether or not buildings make 
the school, and whether or not the 
education of Kentucky’s children and 
ail the other states’ children is the 
concern of not only the Common- 
wealth, but also of the nation? 


We have been asked to editorially 
support federal aid to schools. In 
our position, we can neither be for, 
nor against, but we do believe that 
the revelations at the hearings may 
point out a duty to Kentuckians to 
provide an adequate education with 
proper facilities for our children, that 
will be hard for the Commonwealth 
to ignore in its own future long-term 
planning. 





1955 ABA REGIONAL MEETING 


The ABA announced. that a Re- 
gional Meeting for the States of Ohio, 
Michigan, Indiana, Kentucky, Tennes- 
see and West Virginia would be held 
on June 8 to 11, 1955 at Cincinnati. 
The last regional meeting for the 
District was held at Louisville. 


Attorney General Attacks 
Criminal Procedure 
(Continued from page 83) 

Appeals at Cincinnati on a petition 
that would have tossed their case into 
the Federal courts on matter of law. 
Previously their petition for a writ of 
habeas corpus had been denied by 
the U. S. District Court at Louisville. 

They have been in the death house 
at Eddyville Penitentiary for almost 
three years. The Tarrences have ex- 
hausted all state court appeals and 
have failed in an application to the 
U. S. Supreme Court. 

Ferguson wrote, “the inferior Fed- 
eral courts are not appellate tribunals 
having jurisdiction over the state 
courts and the use of habeas corpus 
to delay and impede execution of 
state judgments is an abuse of the 
great writ and ought to be rectified.” 

The letter added “the result of the 
present Federal habeas corpus 
statutes has been to permit persons 
duly convicted of heinous crimes to 
postpone infliction of just punish- 
ment year after year by shopping 
around from court to court.” 








well served. 


vital decisions! 





MR. AMBASSADOR 


The appointment of John Sherman Cooper of Somerset as Am- 
bassador to India was a recognition by President Eisenhower of the 
ability and integrity of an able Kentucky lawyer, jurist, and legislator. 

The honor and distinction that goes with the appointment is 
shared by Mr. Cooper with the Commonwealth, which he has so 


The recognition of his ability is appreciated by the new Am- 
hassador’s fellow members of the Kentucky Bar, who join the Nation 
in wishing him well at a post that may soon be the scene of many 
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PENALTIES ON DECLARATION OF 
ESTIMATED FEDERAL INCOME TAX 


By HAROLD W. WALKER 


EDITOR’S NOTE: The U. S. Revenue Code of 1954 with its some 
3,000 changes has occasioned new problems for most lawyers and their 
clients; but Sec. 6654 might occasion a personal situation for many law- 
yers, accustomed as they are to estimate their tax low, and then pay the 
total amount due in full on January 15. 

Mr. Harold W. Walker of the Boyle County (Ky.) Bar, and also the 
Ohio Bar, was recently a panel speaker at the “Robert S. Marx Seminar” 
on “The Internal Revenue Code of 1954” held at the College of Law, 
University of Cincinnati. His subject was “Declarations for Individuals.” 
The import of his discussion will be of vital interest to practically all pro- 
fessional men, salesmen, brokers and others accustomed in prior years to 
file low estimates, with the expectation of paying their tax in full at the 
end of the year. After reading this article you may have different ideas 
about your declaration for 1955—the deadline for which is now April 
15 instead of March 15. 

Mr. Walker has a Bachelor of Arts degree from Centre College, Ken- 
tucky, and did his law studies at the University of Cincinnati. He has 
been engaged in tax work some 16 years, being at present a member of 
the accounting firm of Murphy, Lanier and Quinn, with offices in the 
Dixie Terminal Building in Cincinnati, Ohio. ; 


Under the provisions of the Internal lieve applicable and, if these rules 


Revenue Code of 1954, the practice, 
often followed heretofore, of filing a 
nominal declaration of estimated Fed- 
eral income tax and then catching up 
the following January is, necessarily, 
a thing of the past. Those who con- 
tinue the habit will find it most ex- 


and their application are understood, 
no further reading is indicated. 


1. Any underpayment of estimated 
tax bears a penalty of 6% per annum, 
computed on the amount and dura- 
tion of the underpayment; 


2. The amount of the underpay- 





pensive. Those individuals with pre- . I 
dictable or stable incomes (a category me nt is the difference between the 

which excludes most lawyers) will ex- pro-rata portion of 70% of the tax 

perience but little difficulty with the shown on the individual's final return "7 
new law, but those whose incomes for the year and the aggregate of pay- a 
fluctuate will have to be very careful ments made on the installment date. h 
with their declarations henceforth. The penalty runs from the installment t 


Realizing the limitations upon your 
reading time, we shall first set out 
certain general rules which we be- 


date to the date of payment or the 
due date of the return, whichever is 
earlier; 
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3. In determining the aggregate of 
payments, the withholding tax for the 
year is deemed to be paid quarterly, 
unless the taxpayer elects to show the 
actual amount and time of withhold- 
ing; 


4. The penalty can be avoided by 
showing that the amount paid on the 
installment date is equal to; 

(a) The proper proportion of the 
tax on the prior year’s return; 

(b) The proper proportion of a tax 
computed on the basis of the amount 
of income shown on the prior year’s 
return, using the current year’s rates 
and exemptions; 

(c) The proper proportion of 70% 
of a tax computed on a theoretical in- 
come determined by annualizing the 
actual income for the months prior to 
the installment month; 


(d) Atleast 90% of a tax computed 
on the actual income for the months 


prior to the installment month as 
though it were the income for a full 
year. 


5. The tax computed for the pur- 
poses of 4 (c) and (d) above is after 
reduction by all credits, including the 
credit for withheld taxes, the foreign 
tax credit, the dividends received 
credit, partially taxable interest and 
the retirement income credit. 


6. In determining actual income 
for 4 (c) and 4 (d): 

(a) Partnership income for all 
months prior to the installment month 
is included, i.e., for the April install- 
ment the first three months for a part- 
nership on a calendar year, the first 
6 months for a partnership with a fis- 
cal year ending September 30. Note 
that this is partnership income, not 
just the drawing accounts. 

(b) Actual income means the in- 
come finally determined and not the 
income as estimated by the taxpayer. 


For the application of these rules, let us look at the situation of an 








attorney for the year 1956. On March 1, 1957 he filed his final return show- 
ing withholdings of $920.00, payments on estimates of $70,000.00 and a total 
tax of $115,420.00 for the year. Some time later, a revenue agent suggested 
that certain penalties were due since the quarterly payments and pro-rated 
withholding did not equal their proper proportion of the tax shown on the 
final return. The agent’s computation was as follows: 


APRIL JUNE SEPTEMBER JANUARY 
INSTALLMENT INSTALLMENT INSTALLMENT INSTALLMENT 





70% of tax on final return, 


pro-rated $20,198.50 $40,397.00 $60,595.50 $80,794.00 


Aggregate of payment or 
withholding 


Deficiency 


8,884.00 7,702.00 45,540.00 _ 70,920.00 


$16,314.50 $32,695.00 $15,055.50 $ 9,874.00 











The agent explained that the total withholding of $920.00 for the year was 
assumed to be paid quarterly but that, if this was not correct, the taxpayer 
had the right to show exactly how it was withheld. He further pointed out 
that the penalty as to each installment deficiency would be 6 per cent per 
annum from the due date to March 1, 1957, the date of payment. 


The agent was unimpressed with a statement that each payment was 
covered under one of the exceptions in the statute, indicating that proof of 
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such facts was the taxpayer’s responsibility. 


The attorney then produced 


the following record of his income and deductions for the months prior to 


the month of estimate: 


(The amounts used are purposely large, permitting illustration of both 


computed income exemptions. ) 








_3MONTHS 5 MONTHS 8 MONTHS 12 MONTHS 
Salary § 9,000.00 $ 1,500.00 $ 3,400.00 $ 3,600.00 
Trustee Fee 50,000.00 
Bonus 1,000.00 1,000.00 
Law Partnership 15,000.00 25,000.00 70,000.00 90,000.00 
Appraiser Fees 10,000.00 10,000.00 
Bond Interest 2,000.00 2,600.00 5,000.00 —_ 10,000.00 
TOTAL INCOME “77. 900.00 29,100.00 88,900.00 164,600.00 
Contributions, Interest, 
Taxes, etc. __ 3,300.00 6,500.00 —_—7,300.00 —_ 10,000.00 
NET INCOME $14, 600.00 $22,600.00 $81,600.00 $154,600.00 


“As to my April installment,” he 
said, “vou see my net income for the 
prior three months is $14,600.00. If 
we assume that is my income for a 
full year and deduct my $600.00 ex- 
emption, the tax would be $4,260.00, 
of which 90% is $3,834.00 and under 
your computation I had paid $3,884.00 
at that point, so no penalty is due.” 
The agent agreed to this statement 
but reserved his right to verify the 
computation of income as to this and 
later periods. 


The attorney pointed out that the 
same was true of the June installment, 
when 90% of the tax on five months’ 
income amounted to only $7,542.00, 
as compared with $7,702.00 paid at 
that date. Again the agent agreed 
to but pointed to the September in- 
stallment, where 90% of the tax on 
eight months’ income was $45,954.00, 
while payments were only $45,540.00. 
“True, agreed the attorney, “but this 
is protected under what I call the 70% 
rule. Now my income for the eight 
months is $81,600.00, which, when 


annualized (multiplied by twelve and 


divided by eight) is $122,400.00. If 


you take my $600.00 exemption from 
that you get $121,800.00. The tax on 
$121,800.00 is $86,722.00, and 70% of 
that is $60,705.40. By September, I 
must have paid three-quarters of that 
amount or $45,529.05, which I did.” 
This left the January installment 
which was obviously less than either 
90% or 70% of the tax shown on the 
final return. When the attorney 
pointed out that this was more than 
the tax of $70,000.00 for 1955, the 
agent readily agreed there was no 
penalty for the January installment. 
Our friend felt the issue was satis- 
factorily settled and was already be- 
ginning to think about the brief he 
was working on, when the agent asked 
if he might look over the books of the 
attorney and of the law partnership. 
Permission was granted, naturally, and 
later that afternoon the agent brought 
two items to the attorney's attention. 
Knowing a large fee was to be col- 
lected shortly, the partnership had 
spent $9,000.00 in completely refur n- 
ishing the office in May, and had « 
pensed the entire amount. The note 
proposed to capitalize the _ total 
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amount, with a consequent increase 
in the attorney’s share of $3,600.00, 
since he was a forty per cent partner. 
The agent also found a $400.00 contri- 
bution to a political campaign listed 
as one of the attorney's deductible 
contributions during the month of 
April. The disallowance of these two 
amounts increased the income for the 
first five months, the first eight 
months, and the year, by $4,000.00. 
This meant that 909% of the tax on the 
income for five month: was $9,666.00 
and the payment only $7,702.00, so 
there was a penalty due on the June 
installment. The attorney said he 
would pay the penalty on the differ- 
ence, but the agent pointed out that 
the penalty was on the difference be- 
tween the $7,702.00 and $40,397.00: 
that the only reason for the 90% com- 
putation was to determine whether 
the taxpayer qualified under one of 
the exemptions to the penalty. Fur- 
ther, the September payment was 
short, since three-quarters of 70% of 
the tax on the revised annualized in- 
come amounted to $48,332.55, as com- 
pared with payments of only $45,- 
540.00. 


As can be seen from the foregoing, 
a relatively small adjustment in in- 
come may be sufficient to prevent the 
application of one of the exemptions, 
and the penalty is not on the amount 
by which you fail to qualify, but upon 
the difference between the aggregate 
payment and the pro-rata portion of 
70% of the tax shown on the final re- 
turn. 


In our example, the attorney did 
not object to the allocation of with- 
holding under the statute. However, 
there may be times when the greater 
portion of the withholding was in the 
earlier months, and the statute per- 
mits the taxpayer to so indicate, at 
his election. 

Another important element in our 
example was the income from a law 








partnership which has been deemed 
to be income to the taxpayer in the 
same months it was income to the 
partnership. This was done because 
the partnership closed its year on a 
calendar year basis, just as the tax- 
payer did. However, where the books 
are maintained on a fiscal year basis 
(and a good many are so handled since 
it was an advantage under the prior 
revenue act) the taxpayer must pick 
up, in his April computation, (as in- 
come during the first three months) 
the income of any fiscal year partner- 
ship for all months prior to April. 


In the case of farmers (persons with 
two-thirds of their gross income from 
farming) no declaration need be filed 
for a given year and no installment 
paid until the 15th day of the follow- 
ing January. A farmer can avoid the 
necessity of filing a declaration by 
filing his final return and paying in 
full the liability shown thereon, on or 
before February 15. Further, in the 
case of farmers, the percentage to be 
applied is 6624% and not 70%. 

Most individuals will find it simpler 
to declare the amount of the tax 
shown on the prior year’s return and 
make the appropriate payments, as 
many have done in the past. Often, 
however, where large capital gains 
were realized in the prior year, where 
substantial income is usually received 
in the latter portion of the year, where 
bonuses later in the year are more a 
matter of hope than certainty, or 
where, as in the case of many profes- 
sional men, it is almost impossible to 
accurately forecast the income for the 
current year, the individual must com- 
pute his income at each installment 
date. After the amount required to 
avoid a penalty has been computed, 
he must then pay enough in excess 
of the computed amount to allow for 
any errors, or suffer the unpleasant 
consequence of paying a non-deducti- 


ble penalty. 





KENTUCKY’S LAW SCHOLARSHIPS 


By ELVIS J. STAHR, JR. 


EDITOR’S NOTE: In this article Dean Stahr of the College of Law, 
University of Kentucky, discusses a topic that is of increasing interest to 
Kentucky’s lawyers. Born in Hickman, Ky., he is a son of Circuit Judge 
E. J. Stahr. After receiving his A.B. from the University of Kentucky he 
was a Rhodes Scholar from 1936 to 1939 and holds law degrees from 
Oxford University in England. He entered general practice in New York 
and after serving for several years with a Wall Street law firm he became 
Dean of the College of Law in 1948, and assumed added duties with the 
University as Provost in 1954. In World War Il he saw service with the 
Infantry and was discharged as a Lt. Colonel. His last special assignment 
was in 1951-52, when on leave from the University he was an Assistant 


to the Secretary of the Army. 


One of the most important steps taken 
by the legal profession in Kentucky in re- 
cent years is the plan to establish scholar- 
ship assistance for deserving and needy 
law students of high moral character at 
the University of Kentucky College of Law. 


As announced last November in a letter 
addressed to all members of the Kentucky 
State Bar Association, these scholarships 
are to be known as KENTUCKY LAW 
SCHOLARSHIPS and the money neces- 
sary to maintain them is being contributed 
by all members of the legal profession 
throughout the state. The scholarships are 
“living” scholarships rather than “endow- 
ment” scholarships and all of the funds 
contributed each year will be used to 
furnish direct aid to carefully selected 
young men and women who are having 
a desperate time financially in completing 
their legal education. 


A committee of attorneys appointed 











Dear: Elvis J. Stahr Jr. 


re 





by the president of the Kentucky 
State Bar Association will select the 
recipients on the basis of character, 
academic record, and proved financial 
need. 


The basic, long-range purpose of 
KENTUCKY LAW SCHOLARSHIPS 
is to improve the quality of the 
future bar of Kentucky. They are 


not designed to increase the number 


of students who study law at the 
University of Kentucky or to increase 
the size of the bar. The objective is 
to improve the quality of legal edu- 
cation for all students by providing a 
nucleus of high-quality students 
whose work will help to keep up 
proper standards for the whole stu- 
dent body and the law school itself. 
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For instance, too many of the most 
promising students are forced to 
spend twenty to forty hours a week 
in outside employment while attend- 
ing law school, with the result that 
the very student who has to make 
the greatest sacrifice does not get as 
good a legal education as other stu- 
dents. 


One of the finest results of the 
scholarships will be that in a few 
short years there will begin to be in- 
fused into the Kentucky Bar each year 
a sinall group of outstanding young 
lawyers who feel a special obligation 
to the profession that has helped 
them when they needed it most—an 
obligation to maintain high standards 
of integrity, competence and unselfish 
service. 


Although the need for financial as- 
sistance to those preparing to enter 
the legal profession has been met in 
various ways in other states, the 
KENTUCKY LAW SCHOLARSHIPS 
probably are unique because they 
offer every Kentucky lawyer an op- 
portunity to help some struggling law 
student in a modest way each year at 
a time when this help is most needed 
and will be of the most benefit. The 
success of such a plan depends on a 
great many attorneys being willing 
to make annual contributions in an 
amount somewhat less than they 
might give at one time to an endow- 
ment fund. This feature makes it 
possible, however, for even the 
youngest member of the bar to par- 
ticipate and thus have a hand in 
furthering the cause of the profession. 


A statewide committee of lawyers, 
with representation in all Judicial 
Districts and in most counties, has 
been formed to seek the necessary 
funds to begin awarding KEN- 
TUCKY LAW SCHOLARSHIPS in 
September, 1955. These representa- 
tives of the scholarships in each local 





bar have been explaining the plan 
to the lawyers in their communities 
and seeking contributions since last 
November, and every report received 
has been most encouraging. Every 
effort is being made to complete this 
years fund campaign not later than 
March 31, 1955, and a full progress 
report will be made at the spring 
meeting of the Kentucky State Bar 
Association. None of the money con- 
tributed will be used for administra- 
tive purposes, since the scholarships 
will be administered financially 
through the Kentucky Research 
Foundation, a nonprofit charitable 
corporation. Contributions are fully 
deductible for state and Federal tax 
purposes when made payable to that 
Foundation and should be sent to 
Kentucky Law Scholarships, College 
of Law, University of Kentucky, Lex- 
ington. 


The idea for these scholarships 
originated with a group of young 
lawyers. The College of Law joined 
with them from the beginning in an 
effort to develop the kind of plan 
which would attract the enthusiastic 
support and wholehearted participa- 
tion of the entire bar. Many mem- 
bers of the bar, including Chief Jus- 
tice Brady Stewart and other mem- 
bers of the Court of Appeals, and 
Oldham Clarke, president of the 
Kentucky State Bar Association, have 
contributed valuable time and advice 
during the two years of planning 
which have gone into this project. 
Four lawyers who prefer to remain 
anonymous contributed all of the 
funds necessary to get the plan or- 
ganized and publicized. 


Extending help to those who are 
about to enter the profession is one 
of the oldest, and best, and most 
fruitful traditions of The Law—a tra- 
dition which all members of the bar 
can participate in and thereby im- 
prove their profession immeasurably. 











WAGE EARNER PLAN 


By ROBERT J. GRISWOLD 


EDITOR’S NOTE: 


Griswold, practices there, and specializes in Bankruptcy matters. 


A native of Louisville, the author Robert J. 


He was 


admitted to the Bar in 1949 after attending Si. Xavier High School in 
Louisville, the University of San Francisco, and the University ef Louis- 


ville Law School. 


He saw service in the U. S. Army and also with the 


Judge Advocate General’s Department in the U. S. Air Force. 


Your client’s wages are attached. 
His employer threatens to fire him. 
He needs money for rent and gro- 
ceries. He expects you to do some- 
thing for him. 

This situation confronts many at- 
torneys weekly. Most likely his em- 
ployer has sent him “to get the at- 
tachment released.” He comes to 
you. What will best serve him? 

1. Has he a defense? 

2. Can he plead an exemption? 

8. Can you negotiate reasonable 
payments with the Plaintiff's at- 
torney? 

4. Bankruptcy? 

5. What about the Wage Earner 
Plan under Chapter XIII of the 
Bankruptcy Act? 


The problem may have many ag- 
gravating features. The attachment 
may be before or after judgment. 
Your client may have more than one 
creditor attaching his wages. The 
defendant is probably insolvent. The 
defendant may own _property—his 
home, car, or furniture that he does 
not want to lose. Your client may 
honestly want to pay his debts, but 
is unable to meet them as they be- 
come due. 


You can gain for him the time he 
needs, stop attachments, and work 
him out of debt under the Wage 
Earner Plan of Chapter XIII of the 
Bankruptcy Act. Your client must 
earn less than $5,000.00 per year. You 


prepare a petition and schedules, 
statement of affairs, and a proposal. 
Forms can be purchased. In his peti- 
tion he submits his property and 
future earnings to the jurisdiction of 
the United States District Court, and 
asks for an extension of time within 
which to pay his creditors. This he 
files with a $15.00 fee, and thereafter 
is referred to in these proceedings 
as the “debtor.” The Court notifies 
creditors. The debtor files his pro- 
posal at a creditor's meeting and the 
creditors vote their approval. The 
debtor must pay an additional $10.00 
fee if his debts are less than $200.00 
or a $15.00 fee if they are more than 
$200.00. 


His proposal is very important. 
The chapter sets out what it must 
contain. It will include what portion 
of the debtor's wages he can pay for 
the benefit of his creditors. It makes 
provision for his secured and un- 
secured creditors, and the payment 
of costs of administration including a 
reasonable attorney’s fee. The wage 
earner proposal must be tailor-made 
to fit the circumstances of each client. 


The proposal is then voted upon. A 
majority in numbers and amount of 
the creditors whose claims have been 
filed before the end of the meeting 
determines the vote. If it is so ap- 
proved, then it is confirmed, and be- 
comes binding on the debtor and all 
his creditors, 
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The Court then appoints a trustee 
to receive the payments under the 
proposal and make disbursements. 


The employer comes into the pic- 
ture again. Since the Court now has 
jurisdiction of the man’s future earn- 
ings, the Court can order his entire 
paycheck paid to the trustee and the 
trustee will deduct the payment pro- 
posed and turn the balance over to 
the debtor, or the employer may 
make a withholding of the proposed 
amount and pay the same to the 
trustee. 

The trustee thereafter accumulates 
an estate, pays the costs of admin- 
istration including the debtor's at- 
torney fee, and the creditors accord- 
ing to priority of their rights. 

Creditors will eventually be paid 
in full and should, therefore, be 
happy. The employer will generally 
accept it as a fine substitute for at- 
tachments. The debtor has more 
spending money for his family. 


This plan is not new law. It is 
practiced in other jurisdictions with 
much success. The Wage Earner 
Plan is a solution to the debtor, 
creditor, employer problem, and can 
probably be used with advantage in 
many sections of the Commonwealth. 
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ABA President to 
Address Convention 
(Continued from page 87) 

a Lawyer Reference Service. While 
he was president of the State Bar 
of California, that association’s public 
relations program was initiated. As 
head of the state association Mr. 
Wright also was instrumental in 
carrying out a successful state bar 
crime prevention study and an in- 
vestigation of the operations of ad- 
ministrative agencies and bureaus 
which culminated in the adoption of 
California’s Administrative Practice 
Act. Also created during his term 
was a special committee to investi- 
gate the court system in California, 
which was a forerunner of legislation 
overhauling the entire system of in- 
ferior courts in the state. 

Mr. Wright served the state of 
California as a member, and later as 
chairman, of the state racing board 
by appointment of then Governor 
Earl Warren in 1944. He also was 
appointed by Vice-President Nixon 
as a member of the Special Presi- 
dential Commission on Judicial and 
Congressional Salaries created by the 
Congress in 1953 to make a thorough 
study of compensation of U. S. judges 
and members of Congress. 
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KENTUCKY FOLLOWS FEDERAL 
INCOME ‘TAX LAW 


By PAUL L. DILLINGHAM 


EDITOR’S NOTE: The author, Paul L. Dillingham, C.P.A., by rea- 
son of his position as Supervisor of the Income Tax Audit Section of the 
Kentucky Department of Revenue, is in daily contact with a great number 
of Kentucky’s lawyers. His personal spirit of co-operation has made 
many of those professional acquaintances, fast friends! A native of 
Madisonville, he is a graduate of the University of Kentucky with a B.S, 
in Commerce and has served with the Department some five years. 


The new Kentucky Income Tax 
Law, which was enacted by the Gen- 
eral Assembly in January, 1954, af- 
fects virtually every person living or 
working in Kentucky. This means 
that every person in Kentucky, 
whether a business executive, a pro- 
fessional man, or an _ employee, 
should be familiar with the operation 
and tax-saving features of the new 
law in order to file a correct return 
for 1954. 


The new law is designed to ac- 
complish two primary objectives: 1) 
To institute a pay-as-you-go plan of 
income tax collection; and, 2) To 
simplify the filing of returns by 
adopting substantially the same def- 
initions of income and deductions as 
provided by the Federal Internal 
Revenue Code. 


The pay-as-you-go plan of income 
tax collection includes withholding of 
tax from salaries and wages paid to 
employees and a system of estimating 
tax in advance for self-employed 
people, and is believed to be fairly 
well understood by most lawyers and 
taxpayers. 


In connection with the second ob- 
jective, however, the new law allows 
certain additional deductions and 
credits which previously were not al- 
lowable, and which are sufficiently 


important to warrant added attention. 


For example, the seven cents a gal- 
lon state gasoline tax and the three 
per cent usage tax on new automo- 
biles will be allowable in 1954 for the 
first time as a credit on deductions. 
The limit on deductible charitable 
contributions has been increased and 
an individual over sixty-five years old 
may deduct his entire medical ex- 
penses rather than only that portion 
which is in excess of five per cent of 
his adjusted gross income. The max- 
imum amount of medical expenses 
deductible by an individual has also 
been raised, and Kentucky income tax 
paid during the year will be allowed 
as a deduction to an individual if he 
elects to itemize his deductions. 


Besides these additional deduc- 
tions, additional tax credits will be 
allowed to individuals who are over 
sixty-five or blind at the end of the 
taxable year. Credit also will be al- 
lowed for dependents born at any 
time during the year and will be al- 
lowed regardless of the age of the 
dependent. 


The law also provides for treatment 
of capital gains and losses in the 
same manner as they are treated 
under Federal income tax laws, i.c., 
if the asset is held for less than six 
months, the gain or loss is taxable or 
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deductible one hundred per cent; if 
the asset is held for more than six 
months, the gain or loss is taxable or 
deductible at fifty per cent. 


Below are some examples of addi- 
tional credits allowed individuals un- 
der the new law: 

For a man earning $5,000 and sup- 
porting a wife and three children, 
two of whom are over eighteen and 
in college, his tax would be: 


Under the Old Law 
$100 
Less credits of: 
$40 for husband and wife 40 
$10 for dependent under 18 —10 


Actual Tax $ 50 


Under the New Law 
$100 
Less credits of: ° 
$40 for husband and wife 40 
$10 for each dependent in 
school and furnished % of 
support or more regardless 
of age 30 


$30 


Assuming that an individual has 
the same income in 1954 as in 1953, 
his tax bill will be $10 less if he or 
his wife is over sixty-five or blind. 
If over sixty-five and blind, the tax 
bill will be $20 less; and if both the 
husband and wife are over sixty-five, 
the tax bill will be $20 less than in 
1953. 

Revenue Form 740-ES, for filing 
declaration of income and estimating 
tax for 1954, is available at the dis- 
trict offices of the Department of 
Revenue, at the county tax commis- 
sioners’ offices, and all banks through- 
out the state as well as the Depart- 
ment of Revenue in Frankfort. 


Any specific questions concerning 
the new law should be directed to 
the Income Division of the Depart- 
ment of Revenue, Frankfort, Ken- 
tucky. The Department anticipates 
that questions from lawyers are 
bound to arise and every effort will 
be made to give the lawyers of the 
Commonwealth, and their clients, 
prompt attention, so that the letter 
and spirit of the law will be equally 
administered and enforced. 





“Grace” is not easy to define be- 
cause it is both intangible and com- 
plex. The brutal never know it, nor 
the stupid, nor the bullies, nor is it to 
be found in the envious, the malicious, 
the person with a “chip on_ his 
shoulder,” or the arrogant. 

At its base, it is simple kindliness. 
But it is also a capacity to put one’s 
self in the place of the other fellow, 
to understand his feelings and sensi- 
bilities. It is the quintessence of tact. 
It is the very first quality which 
identifies the true lady or the true 
gentleman. 

“Grace” blesses not only the re- 
ceiver but the giver. It is a part of 
that thing known as “charm” which 
is so valuable, not only to the pos- 
sessor, but to those others to whom it 
gives pleasure.—Louis Bromfield. 


Is Opportunity Dead? 

In view of today’s greatly increased 
emphasis on security and employment 
benefits, there’s special significance in 
the question: Is opportunity dead? 
Certainly not, says General Electric 
in a pungent message to its em- 
ployees: 

“In the next five years alone, 45% 
of all the supervisory jobs in the 
company—from foreman to president 
—will be open because of promotion, 
retirement, or present jobholders 
leaving the company.”—Mill & Fac- 
tory. 








THE FLEXIBLE MORTGAGE CONTRACT 


(Part 1) 


By HORACE .RUSSELL and WILLIAM PRATHER 


EDITOR’S NOTE: In response to requests from many Kentucky 
lawyers, primarily from rural areas, this article by Horace Russell and 
William Prather is presented. In the last several years the phrases, 
“Package Mortgage,” “Flexible Contract,” end ““Open-end Mortgage” have 
appeared with increasing regularity in urban financial advertising. Suc- 
cess of these modern concepts of lending and construction practice has 
been proven in the larger cities, now rural borrowers and developers are 
curious as to possible advantages to them and even the smallest lending 
institution is calling upon its legal counsel to put into practical form the 


modern concepts to fit local needs. 


This article appeared first in the LEGAL BULLETIN of the U. S. 
Savings & Loan League and has been widely quoted. 


Mr. Russell of the law firm of Russell & Bridewell, Chicago, is a 


graduate of Mississippi College and Cumberland University. 
an honorary D.C.L. from the University of the South in 1937. 


He received 


In 1932 


he left an active practice in Atlanta, Georgia, to become General Counsel 


of the Home Loan Bank Board in Washington. 


He served there until 


1938 when he returned to private practice in Chicago. 


Mr. Prather is a graduate of the University of Illinois where he also 
served as Assistant Dean of Men. In 1951 he left the First National Bank 
of Chicago, where he had been an attorney, to become Managing Editor 


of the LEGAL BULLETIN, the official organ of the U. S. Savings & Loan 


League. 
General Counsel for the League. 


He serves also as Assistant to his co-author, Mr. Russell, who is 


The conclusion of this article will be published in the next issue of 


the JOURNAL. 


For a complimentary sample mortgage form see the 


suggestion at the end of this installment. 


The mortgage of today has come a 
long way from the clay tablets of 
antiquity. Much of the progress in 
mortgage lending has been of recent 
date. As a result of imagination, prac- 
tical planning and testing in practice, 
the modern mortgage is streamlined, 
self-liquidating, flexible. 


The purpose of this article is to dis- 
cuss the legal and practical aspects 
of the flexible mortgage contract. The 
package mortgage will be considered 
first, followed by the open-end mort- 
gage and a discussion of other flexible 
features, including the privilege of 


prepayment, grace periods, graduated 
interest rates tailored to the risk from 
time to time, and the amortization of 
principal over the life of the loan. It 
is Our purpose not only to list the ad- 
vantages of these features, but also 
to point out the pitfalls in some juris- 
dictions. 


THE PACKAGE MORTGAGE 


The package mortgage has been 
developed in recognition of the fact 
that many families use virtually all 
their available funds in making the 
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down payments on their homes and 
have little or nothing left to buy the 
appliances and other improvements 
they need immediately. 

The principal advantage of the 
package mortgage is that it helps the 
home buyer over a financial hurdle in 
the first two or three years of the loan. 
By adding the cost of the improve- 
ments to the cost of the home and 
amortizing the payment of both over 
the entire period of the mortgage, he 
is able to buy the equipment he needs 
without obligating himself beyond 
his means in the first two or three 
years with a parallel series of burden- 
some loan payments. The high rate 
of interest usually incident to a short- 
term loan is also avoided, as well as 
duplication of loan administration 
charges. 

The added advantages to the mort- 
gage lender include not only the bet- 
ter credit position of the borrower, 
but the expansion of the lending field 
by the capturing of business that 
formerly went to short-term lenders 
or installment sellers. 


The package mortgage form differs 
from the standard mortgage only in 
that is expressly and specifically sets 
out the intention of the owner to make 
a part of the real property the heating 
and air-conditioning equipment, the 
kitchen range, the refrigerator and 
frozen oe locker, the dishwasher, 
the garbage disposal unit, the home 
laundry and perhaps other items. 


Thereupon, the mortgage becomes a 
lien upon the real property, including 
such items as a part of it. 


A crucial factor from the standpoint 
of the mortgagee is the obtaining of 
a valid first lien on the improvements 
by their treatment and acceptance by 
the courts as a part of the real estate. 

In each case, the law of the juris- 
diction governs, although in most 
cases the listing in the mortgage of 








the improvements as part of the real 
estate will suffice to determine their 
identity as a part of the real estate 
and thereby assure their inclusion as 
a part of the mortgage security. Ordi- 
narily, however, if the payment terms 
of the mortgage have been arranged 
so as to leave a substantial margin of 
security at all times, the package 
mortgagee may feel that he need look 
only to the real estate for his security. 


In any such determination, it is 
first necessary to consider the law of 
fixtures. A chattel may or may not be 
a fixture, depending on various cir- 
cumstances to be discussed. But only 
by having identity as a fixture may a 
chattel become real property and par- 
take of the character, incidents, and 
properties of realty. If an item can 
be properly defined as a fixture, then 
its inclusion in a real estate mortgage 
is assured automatically, even without 
mention in the instrument. The prob- 
lem, however, is to discover or predict 
correctly whether all or any of the 
items of equipment that distinguish 
the package home are fixtures and, 
therefore, security appropriately in- 
cluded in and effectively covered by 
the lien of a real estate mortgage. 


Three propositions have commonly 
been considered by the courts in mak- 
ing a determination of whether a chat- 
tel used in connection with realty will 
be considered a fixture:* (1) The in- 
tention of the parties concerned to 
make the chattel a permynent annex- 
ation to the realty is conclusive. (2) 
Annexation of the chattel to the realty 
or something appurtenant thereto is 
good evidence of intention. (3) Adap- 
tation or application of the chattel to 
the use or purpose of that part of the 
realty with which it is used or con- 
nected is good evidence of intention. 


Intention — The annexor’s intention 
that an item is to be considered a part 
of the realty is the most important 
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factor in the determination of what 
is a fixture. This intention cannot be 
a silent or secret intent, but rather 
one that is demonstrated by the acts 
and circumstances surrounding the 
annexation. Although both annexation 
and adaptation figure in the determi- 
nation of intention, i.e., the structure 
and mode of annexation and the pur- 
pose or use for which the annexation 
is made, the most important evidence 
of intention is a written agreement ex- 
pressing the intention of the annexor. 
Indeed, the Supreme Court of Maine 
said, “A special agreement . . . may 
conclusively determine the question 
[of intention ].” 


Annexation—To take on the char- 
acteristics and properties of realty, 
a chattel must be “annexed” to the 
real estate or something appurtenant 
thereto. Annexation may be (1) the 
physical incorporation of the item in- 
to the structure, the screwing or bolt- 
ing down,® or (2) “constructive” an- 
nexation—such as a connection by 
wire or pipe with the realty, or, as in 
the case of a rail fence, solely by force 
of gravity.” 


Adaptation — Outweighing annexa- 
tion as a factor in determining wheth- 
er an item qualifies as a fixture, adap- 
tation to the use or purpose to which 
the realty is devoted is largely, in the 
last analysis, a matter of opinion. The 
tenor of the relatively few decisions 
on this point indicates that there must 
be a peculiar adaptation. For in- 
stance, built-in home equipment not 
only meets the test of annexation, but 
is conclusive evidence of its peculiar 
adaptation to the use and purpose of 
the realty. It clearly is specially 
planned for that particular home. 
Movable items, however, such as 
washing machines on casters, vacuum 
cleaners and similar items, many times 
fail to meet this test. Some other 


questions arise where items such as 


refrigerators and stoves are not “built- 
in.” Some courts hold that since they 
are usually stock items for general 
trade, they are not specially designed 
for the building, and hence in the 
absence of a special agreement do not 
fully meet the test of adaptation. 
Adaptation is closely interrelated with 
the intention of the parties. 


It will be seen that the tests of 
annexation and adaptation are not 
really separate and distinct at all, but 
rather are components of the overiill 
test of intention. The intention test 
is comprehensive and all-embracing. 


Just as intention is the paramount 
and controlling factor in ascertaining 
whether a given item is a fixture, an 
express agreement of the annexor is 
the principal evidence of intention.’® 
Thus it is that in deciding the crucial 
question of intention the full impor- 
tance of the package mortgage comes 
into play. By specific enumeration of 
affixed household equipment as part 
of the realty to which the coverage 
of the lien extends, the package mort- 
gage unmistakably supplies the major 
evidence of intention, which intention 
is the paramount and controlling test 
of whether such articles are fixtures. 
For built-in home equipment the 
package mortgage furnishes conclu- 
sive evidence of intention in addition 
to that inferable from the actual an- 
nexation and adaptation of such 
items. For other equipment such as 
ranges and refrigerators, the owner's 
intention that such items are attached 
as fixtures and are to be treated as 
realty is clearly expressed in the writ- 
ten terms of the mortgage.!! It is our 
opinion that in practically all jurisdic- 
tions, most affixed chattels may, by 
express agreement between the mort- 
gagor and the mortgagee, be made a 
part of the realty. 


Government agencies have indi- 
cated their approval of the advan- 
tages of the package mortgage. The 
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VA will accept package loans for 
guaranty or insurance, provided a 
proper lien is secured on the various 
items under the applicable state law. 
The value of the utilities is included 
in the official VA appraisal, the only 
restriction in addition to the lien re- 
quirement being that the equipment 
be of the cost, quality, and type called 
for by the class of home involved. 

The FHA will include the value of 
items in the appraised value, pro- 
vided it is reasonably convinced that 
the items are commonly treated as 
part of the real estate in the com- 
munity and that the mortgage terms 
set them out specifically as such. 


Although we have set out insofar as 
possible what the law of fixtures ap- 
pears to be, another important factor 
to be considered is how the law is 
construed and applied by the courts 
ina given case. In a controversy over 
whether an item is or is not a fixture, 
the relationship of the parties often 
affects the decision. 


In cases involving grantor and 
grantee, vendor and purchaser, mort- 
gagor and mortgagee, the rules for 
determining what is a fixture are 
strongly construed by the courts 
against the first-named parties. Ac- 
cordingly, courts are usually quite 
prone to find that chattels annexed to 
the realty are fixtures so that they 
will pass with the land. On the other 
hand, in other controversies where 
landlord and tenant, owner of fee and 
conditional sales vendor, owner of fee 
and life tenant are involved, the 
courts have consistently relaxed the 
law of fixtures to permit the tenant 
and the conditional vendor to remove 
whatever chattels they may have 
affixed to the realty. For the most 
part, however, such situations involve 
the relationship of mortgagor and 
mortgagee; it may be expected, there- 





fore, that the courts will find few ob- 
stacles in holding the home equip- 
ment under consideration to be fix- 
tures. The courts seem to try to 
arrive at intention which is control- 
ling. The owner is presumed to in- 
tend to improve his property, es- 
pecially if he expresses his intention 
to do so. The tenant is not presumed 
to intend to make his chattels a part 
of the landlord’s property, even if he 
attaches them to the house in some 
way. 


Other Problems 


Controversies most likely to arise 
concerning the package mortgage will 
be actions involving the mortgagee 
and any one of the following persons: 
(1) the mortgagor, (2) purchasers of 
the realty, (3) bona fide purchasers 
of the home equipment having no 
notice of the mortgage, (4) judgment 
creditors, (5) mortgagees holding 
subsequent chattel mortgages. 


In the first instance, both parties 
would be estopped by the express 
terms of the mortgage contract from 
asserting that the articles in contro- 
versy were, in fact, chattels. In the 
case of sale of the mortgaged prem- 
ises, the recordation of the mortgage 
is, of course, notice to the vendee that 
the items of equipment are real es- 
tate. Should he remove the fixtures, 
he would be liable to the mortgagee 
for damages. 


The situation where the mortgagor 
severs a fixture from the real estate, 
transports it elsewhere and sells it to 
a bona fide purchaser for value is 
more serious: the mortgagee has no 
recourse except against the mort- 
gagor. The purchaser's title is good 
against the world, inasmuch as there 
is no actual or constructive notice of 
the mortgage where the item is to all 
appearances a chattel. If, however, 
it can be shown that the purchaser 
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has actual notice of the mortgage, 
any title he acquires will be inferior 
to that of the mortgagee. 


A subsequent chattel mortgage and 
a sale of the fixtures while still an- 
nexed to the realty raises the question 
of whether the nature of the article 
and its attachment to the realty puts 
the chattel mortgagee or purchaser 
on notice that the articles may be 
realty and covered by the lien of a 
real mortgage. Courts hold that the 
annexation and adaptation serve to 
place such parties on inquiry as to 
whether such items are personalty or 
realty, and that since the articles are 
a part of the realty, the real mort- 
gagee has superior rights. This rea- 
soning applies also to the judgment 
creditor. 


Package items acquired after the 
recording of the mortgage and the 
replacement of worn-out items also 
offer a problem. As between the mort- 
gagor and the mortgagee, the package 
mortgage extends the mortgagee’s in- 
terest to these items. This may be 
done by express clause in the mort- 
gage instrument, or it may be inferred 
from the fact that by the lumping of 
fixtures with the realty in the mort- 
gage, similar fixtures and _ replace- 
ments are also to be considered as 
such. Subsequent purchasers or cred- 
itors also would take an interest sec- 
ondary to that of the mortgage under 
the principles discussed earlier. 


The conditional sales vendor of 
such items, however, has sometimes 
been held to have a lien superior to 
that of the mortgagee, on the ground 
that the injury to the mortgagee’s 
security is caused by the disposing of 
the old item, not by the vendor in 
selling the new one. In cases where 
the conditional vendor is not per- 
mitted to remove his appliance, how- 
ever, courts have held that he should 
be protected to the extent the mort- 
gagee has been “unjustly enriched”— 
usually at the time of foreclosure. 


The law on this point appears to vary 
even in the same jurisdiction. 


We see then that for the new home- 
owner, the package mortgage offers 
the advantage of low-cost, long-term 
financing of household equipment. 
For the mortgage lender, it offers an 
increased volume of business and 
eliminates defaults early in the life of 
a mortgage because of the borrower's 
large cash outlays for home appli- 
ances. If the intent of the parties to 
include certain chattels as a part of 
the realty is carefully spelled out in 
the mortgage and if there is no at- 
tempt to extend the coverage of the 
mortgage to freely movable household 
furnishings or appliances,?* the bene- 
fits accruing to both the mortgagor 
and the mortgagee will not ordinarily 
be denied by judicial authority. We 
advise the mortgagee to decide what 
may be made a part of the real estate 
and to take a real estate mortgage and 
rely upon it. It is obviously contra- 
dictory to say that certain articles are 
a part of the real estate and concur- 
rently to say that they are chattels 
and take a chattel mortgage. 


(End of Part I) 


FOOTNOTES 


‘See 86 CJS, 889-891; Thompson, Real 
Property, Par. 160 (perm. ed.); Kratovil, 
Real Estate Law, Sec 327 (1952 ed.). 


*The leading case is Teaff v. Hewitt, 1 
Ohio St. 511, 59 Am. Dec. 634 (1853), 36 
CJS 892; Tiffany, Real Property, Par. 607 
(3rd ed.); Thompson, Real Property, Par. 
162 (perm. ed.). See Fry v. Lost Key 
Mines, 239 P (2d) (Cal. 1952); In re Slum 
Clearance in City of Detroit, 332 Mich. 455, 
52 NW (2d) 195 (1952). 


"In Holt v. Henley, 232 U.S. 637 (1914), 
the court commented that in view of the 
great changes modern appliances have made 
in the American way of life, courts should 
not continue to attach “mystic importance to 
attachment by bolts and screws.” 
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‘Leisle v. Welfare Building and Loan 
Assn., 232 Wis. 440, 287 NW 789 (rolla- 
wav bed, 1989); Glueck & Co. v. Powell, 
61 SW (2d) 406 (Mo. 1933) (refrigerator 
connected by electric cord); General Heat 
¢> Appliance Corp. v. Goodwin, 54 NE (2d) 
676 (Mass. 1944) (heating unit connected 
to fuel pipe and air ducts); Fuson v. 
Whitaker, 190 SW (2d) 305 (Tenn. 1945) 
(wall cases); Schmuch v. Beck, 234 P 447 
(Mont. 1925) (pole fence); Byran v. Lew- 
ren 50 N.C. 337 (1858) (loose floor 
planks); In Cumberland Power & Light Co. 
v. llotel Ambassador, 183 A 132 (Me. 
1936), the court said, “It is not necessary 
that the chattel be physically annexed to 
the realty at all times. The annexation may 
be constructive or actual.” See Note, 109 
ALR 1424. 


"See discussion in Thuma v. Granada 
Hotel Corp., 269 Ill. App. 484 (1933) 
(package mortgage and purchase money 
chattel mortgage). For agreement overrid- 
ing a statute, see Garnett v. Mankel, 163 P 
(2d) 466 (Cal. 1945). Also 7 ALR 157 


“The evidentiary value of agreements is, 
however, not without limitation. See excel- 
lent discourse in Madfzs v. Beverly Develop- 
ment Corp., 166 NE 787, 251 N.Y. 12. Pure 
intention, as set forth in am agreement, is 
not alone sufficient to compel the courts to 
regard some items as realty; no matter how 
strong the intention, throw rugs, items of 
furniture can never be fixtures. The ap- 
parent intention, the legal intention, the in- 
tention indicated by the physical facts may 


override the expressed intent of the annexor. 
See also In re Allen St. and First Ave., 176 
NE 377 (N.Y. 1981). 


*“Since it is by no means certain that the 
real estate mortgage alone, even with elabo- 
rate fine-print clauses, will afford the mort- 
gagee protection against the removal of 
readily removable articles, many mortgagees 
insist that the mortgagor in a package mort- 
gage sign a separate chattel mortgage, which 
is filed in the chattel mortgage records of 
the county. Alternatively, the real estate 
mortgage may be filed in the chattel mort- 
gage records as well as in the real estate 
records. Use of a separate chattel mortgage 
is preferable, because it contains a more 
specific description of the articles. The fine- 
print clauses of the real estate mortgage are, 
in many states, considered too vague and 
general to be valid as chattel mortgages.” 
Kratovil, Real Estate Law, p. 212. 





Part II 
of 


THE FLEXIBLE MORTGAGE 
CONTRACT 


will conclude this article and will 
appear in the June, 1955, issue 
of THE JOURNAL. 











Covington, Ky. 


estate, 





FREE MORTGAGE FORM AVAILABLE 


A complimentary copy of a sample mortgage form, now in use in 
Kentucky, covering the innovations suggested in the foregoing article 
may be obtained by any lawyer, making a request on his stationery, 
to the Editorial Office, Kentucky State Bar Journal, 710 Coppin Bldg., 


The form contains a suggestion for recording the instrument as a 
real estate mortgage and as a chattel mortgage, yet maintaining the 
position that the chattels covered are fixtures, and a part of the real 
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American Bar Association Mid-Year 
Meeting in Chicago 


House of Delegates Favors Voluntary Social Security; London Meeting in 
1957 Approved; Gambrell Nominated 


Developments of import to the 
legal profession were crammed into 
the Mid-Year meetings of the ABA 
and the House of Delegates Feb. 19- 
22. The highlights: 

On the recommendation of the 
Board of Governors, the House went 
on record as favoring voluntary cov- 
erage for lawyers under the social 
security act. This was a reversal of 
the stand, opposing inclusion, taken 
by the House in 1952. 

Plans for a “split” annual meeting 
in 1957—in New York and London— 
were approved by the House. This 
will be the first time since 1924 that 
the ABA has held part of an annual 
meeting outside the U.S. The sessions 
will be in July, instead of the custom- 
ary August. 

E. Smythe Gambrell, of Atlanta, 
was nominated by state delegates in 
their caucus Feb. 22 for the Presi- 
dency of the American Bar Associa- 
tion at the election to be held in 
August at the Philadelphia annual 
meeting. 


The American Bar Foundation an- 
nounced total pledges of $1,728,000 
to the Bar Center fund as of Feb. 22. 
or $55,000 more than the revised goal 
of $1,673,000 which had been set for 
that date. The number of individual 
donors exceeded 41,000 and is ex- 
pected to reach 45,000. 


The Kentucky State Bar Association 
was well represented at this meeting 
of the ABA by Selden Y. Trimble IV, 
President-Elect, and Henry UH. 
Harned, Secretary and Treasurer. The 
meeting was also attended by Blakey 
Helm, a member of the Board of 
Governors; Edward A. Dodd, Marion 
W. Moore, and Donald Q. Taylor, 
members of the House of Delegates; 
Judge Shackelford Miller, Jr., a mem- 
ber of the Committee on Professional 
Ethics and Grievances; Mrs. Victoria 
V. Gilbert, who was recently nomi- 
nated for the Presidency of the Na- 
tional Association of Women Law- 
yers; and Mrs. Maria C. Menter, Ex- 
ecutive Secretary of the Louisville 
Bar Association. 








lawyer. 





CROSS-EXAMINATION is generally considered the most difficult 
duty of the advocate. Success in the art..... comes more 
often to the happy possessor of a genius for it. Great lawyers have 
often failed lamentably in it, while marvelous success has crowned the 
efforts of those who might otherwise have been regarded as of a 
mediocre grade in the profession. 
emulation of others, trained in the art, are the surest means of obtain- 
ing proficiency in this all important prerequisite of a competent trial 


Yet personal experience and the 


= te ane F. L. Wellman 
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The Model Circuit Judge 


By JOHN W. AKIN 
of the Cartersville, Georgia Bar 


Reprinted from Georgia Bar Journal, August, 1952° 


The model circuit judge is a theme 
worthy of the painter's brush, the 
sculptor’s chisel, and the poet’s harp. 
We may not have found him yet, but 
we may well pause to ponder on his 
royal image. Unlike the wistful 
search for the Golden Fleece, our 
seeking will not be in vain; for in the 
quest, we must needs hold up before 
us the picture of such illustrious vir- 
tues, that our own lives will thereby 
be inspired, as the sea, gazing on the 
sun, catches his glow in her waves. 
In legal education he has not spared 
assiduous study, preferring final ex- 
cellence to early display. His mind 
is stored with the great principles of 
the law. Versed in modern decisions, 
giving due weight to latest opinions, 
he does not stick in the bark, and to 
him the lowest argument is stare 
decisis. 

Profound in the law’s learning, lucid 
in its application, luminous in its ex- 
position, he knows no party, and, on 
ascending the judgment seat, strips 
himself of bias. He is merciful to the 
prisoner until this mercy comes in 
conflict with justice to the public. 
He is gracious to the bar, until graci- 
ousness becomes a barrier to the high- 
est usefulness. He is considerate of 
the convenience of suitors, until kind- 
ness becomes antagonistic to duty. 
Appreciating the help to be derived 
from argument, he has the courage 
and tact to curtail repetition and tedi- 
ousness, 


Regardful of the particular case on 
trial, he does not forget that the pub- 
lic is a party to every cause. Careful 


to refrain from the semblance of ad- 
vocacy, he is yet the implacable foe 
to wrong, and the faithful friend to 
right. Justice is his mistress, and his 
devotion to her is without blemish. 

Careful of the rights of juries, he is 
nevertheless jealous of the preroga- 
tives of the bench. Appreciating that 
the law’s delay is often productive of 
more evil than the law's imperfec- 
tions, he permits nothing to stand in 
the way of celerity and promptness. 
At war with oppression in every form, 
he allows neither the love of gold to 
seduce him from justice to the poor, 
nor the fear of popular wrath to 
frighten him from equal justice to the 
rich. Feeling that interest in public 
affairs which is the safeguard to re- 
publics, and which every patriot 
ought to feel, he does not degrade 
his office by low scrambles for the 
political preferment of himself or 
others. 

Prompt in deciding, he is too digni- 
fied to argue with counsel, and too 
careful of time to stop the wheels of 
court while he gives a reason for 
every ruling. He knows no fear but 
the fear of God; he feels no love but 
the love of truth; he has no ambition 
but to walk uprightly before men, 
with unsoiled honor and blameless 


life. 





*On August 3, 37, Mr. Akin, who 
was for nine years Secretary, and after- 
wards President of the Georgia Bar As- 
sociation, addressed the Association on the 
subiect “The Circuit Judge.” In the course 
of this address Mr. Akin gave the esti- 
mate of the model circuit judge which is 
reprinted here. 














Harry K. Aurandt, Covington, was 
elected President of the Kenton 
County Bar Association for the year 
1955. Ralph P. Rich is the new Vice- 
President; J. J. O'Hara is Secretary 
and Robert Ruberg is Treasurer. Wil- 
liam J. Deupree, Jr., the retiring 
president, and Gregory W. Hughes 
were elected to the Executive Com- 
mittee. 

This was the first year that the As- 
sociation voted by mail. Out of 90 
ballots mailed to members, 75 votes 
were cast. 

Activities of the year included a 
“Certification of Legal Documents” 
program and also the subscription to 
a campaign chest to pay for a news- 
paper promotion program. 

In 1955, the Kenton County Bar As- 
sociation will join the Campbell 
County Bar Association in sponsoring 
approved A.B.A. professional and in- 
formational advertising in Northern 
Kentucky newspapers. 


James Secrest, a 1954 graduate of 
the University of Louisville Law 
School, opened an office for the gen- 
eral practice in Scottsville late in 
December. 


Lewis Combest re-opened his of- 
fice for general practice in Liberty, 
in December, following his discharge 
from the Navy. 


C. R. Luker, Jr., recently joined his 
brother in the general practice at 
London. Their offices are in the Na- 
tional Bank of London Building. 


J. W. Hodges, of Elizabethtown, 
was appointed by Governor Weth- 
erby to succeed the late Hon. George 
K. Holbert as judge of the Ninth Dis- 
trict. Mr. Hodges was formerly Com- 
monwealth Attorney for that district, 
and his position was filled by T. H. 
Cubbage, of Leitchfield. 


Charles C. Adams completed his 
term of service with the Air Force 
recently, and made plans to practice 
law in Somerset. 


The firm of Prince, Asher & Prince, 
of Benton, opened a new office in 
Smithland. 


Donald L. Wood and Woodson T. 
Wood, brothers, opened a branch law 
office in Brooksville early in Decem- 
ber, and also announced the removal 
of their Maysville office to Court 
Street in that city from its previous 
location. 


Malcolm R. Rhoads became a mem- 
ber of the firm of Benton, Benton & 
Luedeke of Newport in January. He 
has been associated with the firm 
since 1945. 


Willard M. Hamblin became as- 
sociated for a part-time private prac- 
tice with Darrell B. Hancock of Lex- 
ington. Mr. Hamblin is also associ- 
ated with the Veterans’ Administra- 
tion. 


Rodney J. Thompson reopened his 
office for the general practice fol- 
lowing his release from the Army. 
His office is located in the Rodney 
Haggard Building of Winchester. 
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Francis Lykins Dale, formerly of 
Maysville, became a member of the 
firm of Frost ¢ Jacobs, of Cincinnati, 
with which he was associated for six 
years. 

Joseph C. Healy and Patrick M. 
Flennery announced the formation of 
their partnership in Covington. They 
will be engaged in the general prac- 
tice and will specialize in taxation 
matters. 

Charles Hall, of Hardinsburg, re- 
cently became a member of the legal 
stall of the State Insurance Depart- 
ment. 


John J. O'Hara, of Covington, re- 
signed his position of Kenton County 
Master Commissioner to become a 
member of the firm of Blakely, Moore 
& Blakely. Robert Ruberg, of Cov- 
ington, joined the firm as an associ- 
ate. 

John J. Davis, Jr., of Jefferson 
County, moved his office from the 
Kentucky Home Life Building, Louis- 
ville, to 307 Louisville Trust Building 
of that city. 


Edwin H. Henry, Covington, re- 
signed recently as City Solicitor and 
was succeeded by his first assistant, 
Rodney S. Bryson. William B. O'Neill 
is the third member of the city’s legal 
staff. 

Earle B. Fowler has moved his of- 
fice from the Kentucky Home Life 
Building to the Jefferson Federal Sav- 
ings and Loan Association Building 
in Louisville. 


Kit C. Elswick, for twenty years 
the assistant district attorney, has re- 
signed his post in Lexington. 


James §. Wilson, Jr., moved his 
office from Albany, Georgia, to the 
Wilson Building in Paris, Kentucky, 
the first of the year. He will be en- 
gaged in the general practice with 
special emphasis on business, taxation 
and transportation. 





A. T. Stewart was recently elected 
President of the newly organized Bar 
Association of Powell County. Other 
officers elected were M. E. Strange, 
Vice-President; D. L. Pendleton, Jr., 
Secretary; and John L. Cox, Jr., 
Treasurer. 


George Reams will succeed Hiram 
Brock, Jr., as President of the Harlan 
County Bar Association as a result 
of a recent election. Other new of- 
ficers include Joe Beasley, Vice-Presi- 
dent; and Bill Rice, Secretary-Treas- 
urer. 


Raymond C. Stephenson, Louis- 
ville, was elected new President of 
the Louisville Bar Association. He 
succeeded William Loraine Mix. 
Other officers chosen by the mailed- 
in votes are Robert L. Sloss, First 
Vice-President; A. Walter Redmon, 
Second Vice-President; Albert Reut- 
linger, Secretary; and James UH. 
Frazee, Treasurer. 


Ralph P. Rich, Covington, was ap- 
pointed assistant Covington City So- 
licitor during January. He fills a va- 
cancy in the department caused by 
the resignation of Edwin H. Henry 
and the promotion of Rodney S. 
Bryson. 


Charles Reynolds became the new 
President of the Bowling Green Bar 
Association recently. Aaron Overfelt 
and Morris Lowe were installed as 
Vice-President and Secretary-Treas- 
urer, respectively. 


J. Reid Caudill recently announced 
the opening of an office for the gen- 
eral practice at 438% Tenth Street, 
Bowling Green, Kentucky. 


C. Warren Eaton became the Presi- 
dent of the McCracken County Bar 
Association in January. Other officers 
elected at the December meeting 
were Percy Green, Vice-President 
and Fred Grimes, Secretary-Treas- 
urer, 
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Election of officers was held at 
the February meeting of the Fayette 
Bar Association. Those elected were 
Weldon Shouse, President; B. L. 
Kessinger, Jr., Vice-President; C. 
W. Swinford, Second Vice-President; 
Herbert Sledd, Secretary; Frank Gil- 
liam, Treasurer; and Circuit Clerk 
George DeLong, Sergeant-at-Arms, 


James W. Wine, Prestonsburg, was 
recently appointed City Attorney of 
that town. He was formerly president 
of the Pike County Bar Association. 


The Muhlenberg County Bar As- 
sociation recently re-elected its of- 
ficers for another term. They in- 
cluded Harold M. Streets, President; 
Campbell Howard, Vice-President; 
and Alfred C. Ross, Secretary-Treas- 
urer. 


Judge E. C. O’Rear received double 
congratulations from his many friends 
on the 2nd of February. On that day 
he celebrated his 92nd birthday and 
was also commissioned a Kentucky 


Colonel. 


Joseph E. Rose is now associated 
with the firm of Wallace & Hopson, 
Kentucky Home Life Building, Louis- 
ville, Kentucky. 


William E. Sherwood returned re- 
cently to Kentucky and will be en- 
gaged in patent counseling at Lex- 
ington. 


Bertram R. Stivers, of Manchester, 
was sworn in as assistant to U. S. Dis- 
trict Attorney Edwin R. Denney, in 
January. 


Otis White, of Morgantown, who 
is claimed to be the Kentuckian to 
have held more official positions than 
any other man in the Commonwealth, 
was recently elected to “Who’s Who 
in Kentucky.” 


Mrs. Ida Simrall Als, a native of 
Shelbyville and now a lawyer with 
the Veterans Administration in 
Washington, D.C., was the guest of 
honor at a luncheon of the women 
lawyers of Louisville. The luncheon 
was arranged by Miss Helen Graft, 
state delegate to the National As- 
sociation of Women Lawyers. 





Deaths 


Leonard C. Fielder, Ashland, Oc- 
tober 20, at Ashland, Kentucky. 

John Manley, Louisville, November 
26 at Louisville, Kentucky. 

Earl Fowler, Evansville, November 
23 at Evansville, Kentucky. 

Letcher R. Fox, Madisonville, No- 
vember 25 at Madison, Tennessee. 

David Rawson Castleman, Louis- 
ville, November 24 at Louisville, Ken- 
tucky. 

George K. Holbert, Elizabethtown, 
November 25 at Louisville, Kentucky. 

A. Frank Baker, Lexington, Novem- 
ber 21 at Lexington, Kentucky. 

Carl V. Wisner, Chicago, October 
13 at Bardstown, Kentucky. 


Robert W. Meagher, Louisville, 
December 20 at Americus, Georgia. 

Russell O'Neill, Muhlenberg, De- 
cember 9 at Cleaton, Kentucky. 

Marshall B. Hardy, Louisville, No- 
vember 16 at Louisville, Kentucky. 

Thomas M. Galphin, Louisville, 
January 10 at Louisville, Kentucky. 

Merritt Alves, Geneva, January 13 
at Geneva, Kentucky. 


Harry R. Burke, Prestonsburg, }an- 
uary 11 at Bonanza, Kentucky. 
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LAW BOOKS FOR SALE, in- 
cluding Ky. Decisions, Vol. 1 to 
170; S.W.Reporter, and Vol. 
96(2nd) to 186(2nd) inclusive. 
Various text books. Write to 





Mrs. Martin Brown, 130 Park e Lawyers: lrem 
Place, Covington, Kentucky. MAYFIELD. KENTUCKY 

















We are proud to print the Kentucky State Bar 
Journal as one of our regular publications. 


Che Standard Printing Company 


INCORPORATED 


of LOUISVILLE 


PRINTERS ® PUBLISHERS @ STATIONERS-OFFICE SUPPLIES 

















THE BEST TRADITIONS OF 
THE OLD KENTUCKY HOME 


are ever observed in the Service, Comfort 
and Convenience of the 


Kentucky 
Hotel 


Louisville’s Newest and Up-to-Date in All 
Appointments. Most Reasonable Rates 


BIG NEW PARKING LOT 
DIRECTLY ACROSS STREET 


Wire or Write for Reservations 
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ANNUAL ALUMNI DINNER 
University of Louisville 
School of Law 


at the K. S. B. A. Convention 
at Louisville 


Terrace Room, Kentucky Hotel 


March 31, 1955 
at 5:30 P. M. 


Dinner at 6:30 P. M. 











“Any one may so arrange 
his affairs that his taxes shall 
be as low as possible; he is 
not bound to choose that pat- 
tern which will best pay the 
Treasury; there is not even a 
patriotic duty to increase 
one’s taxes.”— Helvering  v. 
Evelyn F. Gregory, 69F.(2d) 
809, aff'd 293 U.S. 465. 








Drinking in moderation can be a 
pleasant experience. But nothing 
tends to blur moral distinctions and 
obliterate sanity as over-indulgence. 
The alcoholic stupor dramatizes the 
sordid qualities of life and conceives 
the horror of irrational babbling or 
wild shrieks. Unfortunately, the fes- 
tive occasion makes drunks common. 
It is always astonishing and distress- 
ing to witness human beings gripped 
by the glazed expression that para- 
lyzes the will and destroys the con- 
science. Some vices deserve pity or 
compassion. A drunk never gets any- 
thing but contempt. They are minor 
pests at parties and in night clubs. 
But when they get behind the wheel 
of a car—they become killers.—Walter 
Winchell 





Specialization isn’t the virtue we so 
frequently make it out to be. It’s too 
limiting. Ask the buggy whip manu- 
facturer.—J. A. Livingston 





“STARE DECISIS” 


“The doctrine of Stare decisis is never mandatory, and no court 




















has ever held, and no text has even been written, so far as we have 
been able to discover, that it should be given the effect to padlock 
or choke the courts so as to force them to continue to perpetuate 
error. It is true that where rules of property as adjudged in former 
opinions are involved courts will exercise greater caution in over- 
ruling them, but the reason for that greater caution is to preserve 
rights that have been acquired under the overruled opinions, which 
some courts have held that an overruled opinion was never the law. 
That theory, however, is not only exploded by logic and common 
sense, but it is as fallacious as it would be to say that a repealed 
statute was never the law.” 
———— Thomas J. 


in Hanks vs. McDanell 
210 S.W.(2) 784. (Ky.) 
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WESTERFIELD-BONTE CO. 


INCORPORATED 


217-219 SOUTH EIGHTH STREET 
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SPECIALTY PRINTERS OF LAW 
BRIEFS AND COURT RECORDS - Since 1910 


ALL WORE Is 


EXECUTED ACCORDING TO THE 
RULES OF THE COURTS - - Promptly 





Each Job Accurately Proofread 
Guaranteed Specified Time of Delivery 
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ADELAIDE J. GOEDIKE, 
103 VERNE. STREET 
TAMPA, FLORIDA 





Recently Announced! 


KENTUCKY 
PROBATE PRACTICE 


AN 


D 
PROCEDURE 


by 
A. C. RUSSELL 
and 
J. R. MERRITT 
of the Kentucky Bar 


THE COMPLETE TREATISE 
on Kentucky Probate Practice 


Ask for full details including 
EXCEPTIONALLY ATTRACTIVE PRICE 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 





